Independent Contractor vs. HIPAA Workforce Member Classification Guide

We are frequently asked how “1099” workers or a 1099 organization’s workers / “independent contractors” may be classified under HIPAA. We have been asked whether these workers can be classified as “business associates,” or whether they can be classified as HIPAA “workforce” members. This guide covers what options are available and what factors should be taken into consideration when determining how to classify them.

In a nutshell:
HIPAA Workforce members: employees, volunteers, trainees, consultants, providers, professionals, managers, staff, and other persons whose conduct, in the performance of work for the Organization, is under the direct control of the Organization, regardless of whether these individuals are paid by the covered entity.

1099 Contractors: BA or Workforce Member?

	Who
	Can they be a HIPAA Workforce Member?
	Are they Always a HIPAA workforce member?
	Can they be a Business Associate?
	Who decides?
	Is a BAA needed?

	Employee
	Yes
	Yes
	No
	No decision, always a workforce member. 
	No.  But we recommend they sign a confidentiality agreement. 

	Individual 1099 contractor
	Yes, if their work is under the direct control of the CE or BA.
	No (even if their work is under the direct control of the CE or BA). 
	Yes
	Both the company utilizing the individual contractor and the individual contractor must agree for the individual to be a workforce member.  If they don’t both agree, they are a Business Associate.
	Sometimes, if either a) both parties agree that the contractor is a business associate or b) if they do not agree that the contractor is a workforce member, a BAA is required. 


	Worker of an Organizational 1099 contractor
	Yes, if their work is under the direct control of the CE or BA.
	No (even if their work is under the direct control of the CE or BA). 

	The Organization they work for can, the individuals can not. 
	Both the company utilizing the organizational  contractor and the contractor have to agree for the individuals working for the 1099 organizational contractor  to be workforce members.  If they don’t both agree, the 1099 organizational contractor is a Business Associate.
	Sometimes, if either a) both parties agree that the organization will be a business associate or b) if they do not agree that the workers for the organizational 1099 are workforce members, a BAA is required. 
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Background 
HIPAA classifies workers as either workforce members or non- workforce members.
The federal Department of Labor (DOL) classifies workers into one of two categories:

· Employees:  receive IRS document W-2 to report wages
· Independent Contractors: receive IRS document 1099 to report income

What is a HIPAA Workforce Member?
The HIPAA workforce member for a covered entity or business associate can be an employee, a volunteer, a trainee, or another person. Note that a workforce member need not be paid by the covered entity or business associate. Whether the person is a workforce member depends upon how the work they perform is controlled by the covered entity or business associate. If the person’s conduct, in performing work for a covered entity or business associate, is under the direct control of that covered entity or business associate, the person can be a workforce member under HIPAA.

HIPAA regulations require that a covered entity train members of the workforce on HIPAA requirements.

What are Employees and Independent Contractors?
Employees, generally, are covered by the Fair Labor Standards Act (FLSA), administered by the DOL.  This means, generally, that they must be paid overtime and a minimum wage. Meanwhile, generally, independent contractors are not covered by the FLSA’s minimum wage and overtime provisions.

What is the Distinction Between Employees and Independent Contractors?
DOL “employees” and DOL “independent contractors” are treated differently for federal tax purposes. Payroll employees are considered by the IRS to be “W2” employees, while independent contractors, as non-employees, are treated as “1099” workers. A “W2” form indicates the amount of money earned from a company in a given year for an employee, while a Form 1099-MISC indicates the amount of money earned from a company by an independent contractor. 

What is the Distinction Between Independent Contractors and HIPAA Workforce Members?
The phrases "1099" and "independent contractor" are NOT HIPAA terms. Whether someone is an independent contractor for IRS (tax) purposes or DOL (wage payment) purposes, is a separate legal question from whether that person is or can be a "workforce member" for purposes of HIPAA.


How Are Independent Contractors Classified Under HIPAA?
HIPAA permits covered entities and business associates to classify independent contractors who are under direct control as either workforce members OR business associates. 
An independent contractor can be classified as a workforce member, if the covered entity/business associate and the independent contractor both agree to the classification. 

If the independent contractor and the business associate agree to the classification, then:
· The covered entity/business associate must provide the same HIPAA training to the independent contractor that it provides to the rest of its workforce.
· The covered entity/business associate should NOT enter into a business associate agreement with the independent contractor.  

An independent contractor can be classified as a business associate, if the covered entity/business associate and the independent contractor both agree to the classification. 

If the independent contractor and the covered entity/business associate agree to the classification, then:

· The CE/BA must enter into a business associate agreement with the independent contractor. 
· The independent contractor must, as a business associate, provide training for its own workforce on the requirements of HIPAA.

What are the advantages/risks of classifying an independent contractor as a workforce member?
A covered entity or business associate may want an independent contractor to be its workforce member for several reasons. The covered entity or business associate may prefer to provide its own training to the independent contractor. Or, the covered entity or business associate may wish to closely monitor the independent contractor in the independent contractor’s performance of work involving PHI and have them follow their policies and procedures. 

The downside to this classification is that if a workforce member violates a HIPAA regulation that can incur a civil monetary penalty, then, in the eyes of the law, that violation is deemed to have been committed by the organization. 

What are the advantages/risks of classifying an independent contractor as a business associate?
A covered entity or business associate may want an independent contractor to be classified as a business associate for several reasons. The covered entity or business associate may not want to be put to the time and expense of training the independent contractor as a workforce member. The independent contractor may wish to be a business associate as opposed to a workforce member because the independent contractor may not want its day-to-day work subject to the covered entity or business associate’s supervision. 


Who Is Responsible for Deciding the Classification? 
It is up to the covered entity or business associate on one side, and the independent contractor on the other side, to choose which classification is best. Each entity should assess its own risks in doing so. Compliancy Group cannot advise someone as to which status an independent contractor “should” have but hopes to help clients make that determination by illustrating which classifications they may have. 
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